STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
TELI SA S. GOVEZ,
Petiti oner,
Case No. 00-1713

VS.

DEPARTMENT OF HEALTH, DI VI SI ON
OF ENVI RONVENTAL HEALTH,

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a Section 120.57(1) formal hearing was
held in this case on Septenber 19, 2000, in Fort Lauderdal e,
Florida, before Florence Snyder Rivas, a dul y-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Heari ngs.

APPEARANCES:

For Petitioner: Judith C Elfont, Esquire
Departnent of Health
2421- A Sout hwest Si xth Avenue
Fort Lauderdale, Florida 33315-2613

For Respondent: WIlliamE. Stacey, Jr., Esquire
320 Sout heast 9th Street
Post O fice Box 460053
Fort Lauderdale, Florida 33346

STATEMENT OF THE | SSUE

s Petitioner guilty of violations of Rule 64E-6.022(1)(p),
Fl orida Adm nistrative Code, inproper installation or repair of

on-site sewage disposal system and Rule 64E-6.022(1)(l), Florida



Adm ni strative Code, gross negligence and i nconpetence which
causes nmonetary harmto a custonmer as charged in the Ctation for
Violation dated April 4, 2000, and if so, what penalty shoul d be
i nposed.

PRELI M NARY STATEMENT

On April 4, 2000, the Departnment of Health ("Departnment"),
issued a Citation for Violation against Petitioner, a Florida-
regi stered septic tank contractor, alleging that Petitioner had
inproperly installed or repaired an on-site sewage treatnent and
di sposal systemin violation of Section 381.0065, Florida
Statutes, and Rule 64E-6.022(1)(p), Florida Adm nistrative Code,
and that Petitioner's gross negligence, inconpetence, or
m sconduct caused her custoner nonetary harmin violation of Rule
64E- 6. 022(1) (1), Florida Adm nistrative Code. Petitioner contends
that she perfornmed her contract for installation of a drainage
system pursuant to appropriate Departnent permts and inspections,
and any failure of her work was entirely the fault of her
custoner. Upon a tinely request by Petitioner, the Departnent
referred the matter to the Division of Adm nistrative Hearings
("Division") for the assignnent of a Division Adm nistrative Law
Judge to conduct a Section 120.57(1) hearing.

At the commencenent of the final hearing, the undersigned

granted the unopposed ore tenus notions of the Departnent to

declare Telisa Gonez and Jack Dunn adverse wi tnesses and to take

conpul sory judicial notice of all lawcited in the GCtation for



Violation and in the Respondent's Unil ateral Response to
Prehearing O der.

I n addition, the Departnment noved, ore tenus, in limne to
preclude introduction of testinony not directly pertinent to the
matters alleged in the Adm nistrative Conplaint. The notion was
denied without prejudice to the Departnent to nake specific
objections to irrelevant evidence and testinony at such tine(s) as
Petitioner sought to introduce such evidence or testinony.

The Departnent al so sought and received a stipulation from
the Petitioner that the Conposite (photographic) Exhibit 7
accurately represented that a drainfield ("the preexisting
drainfield") already existed directly underneath the drainfield
installed by Petitioner which is the subject of this action.

Based upon that stipulation, the Departnent noved ore tenus for

summary judgnent, which noti on was deni ed.

Petitioner also noved ore tenus for summary judgnent,

contending that Rule 64E-6.015(7), Florida Adm nistrative Code,
requires entry of judgnent for Petitioner. This notion was al so
deni ed, and the hearing proceeded.

By agreenent of the parties, the Departnent, which bears the
burden of proof by clear and convincing evidence, presented its
case-in-chief first.

The Departnent presented the testinony of the Petitioner
Teli sa Gonmez, Cheryl Sadar, difford lacino, Sandy Pagel, Kelly

Sadar, Gerald F. Timmons, Ewa Leczynski, and Ant hony Johnson. In



addition, the Departnent tendered Jay Mrgenstern, Douglas Gary
Everson, and John Charl es Heber as expert w tnesses, and they were
accepted as such, w thout objection.

In addition to Petitioner, Cyde Ray Fultz and John M "Jack"
Dunn (qualified as an expert w thout objection) testified on
behal f of Petitioner.

The Departnent tendered Exhibits 1-11, 13, 15, and 17, which
were received in evidence without objection. Exhibit 8 was
received as a joint exhibit. The Petitioner offered Conposite
Exhibit 18 which was received in evidence w thout objection.

At the conclusion of the evidentiary portion of the hearing,

t he undersigned, on the record, inquired as to whether the parties
w shed to make closing statenments. Counsel for both sides

i ndi cated that they would reserve closing argunent for inclusion
or cont enporaneous subm ssion with their proposed recomrended
orders, and further advised that they had el ected not to furnish a
transcript of the proceedings.

At the request of counsel for Petitioner, the undersigned
agreed to extend the deadline for the filing of proposed
recommended orders to 15 days fromthe date of the hearing
(Cct ober 4, 2000).

Both parties made tinely post-hearing subm ssions, and these
have been carefully considered by the undersigned in the

preparation of this Recormmended Order



FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as
a whole, the follow ng findings of fact are made:

1. Pursuant to Section 381. 0065, Florida Statutes, the
Department has the authority and jurisdiction to regulate the
construction, installation, nodification, abandonnent or repair of
on-site sewage treatnent and di sposal systens (used
i nterchangeably with "septic tank™ or "drainfield" throughout this
Recommended Order).

2. Septic tank repairs may be nmade only by individuals who
have qualified with and are |icensed by the Departnment and subject
to the standards of ethics and conpetence established by
Departnment rules. See, Section 489.553(3), Florida Statutes
(1999).

3. At all tinmes material to this action, Petitioner has been
registered wwth the Departnment as a septic tank contractor and
serves as Vice President of Sales for Allstate Septic Tank Conpany
(Al'l state).

4. Alstate is owned by Jack Dunn (Dunn).

5. Petitioner has been enployed by Allstate since 1982.

6. At the tine Petitioner comrenced her enploynment with
Al |l state, the conpany was owned by an individual who sold the
busi ness to Dunn in 1995.

7. From 1982 to 1995 when Dunn acquired the business,

Petitioner worked as Allstate's office nanager.



8. Dunn, not Petitioner, has final authority over how
Al state's work is perfornmed and what accomodations, if any, wll
be made wth dissatisfied custoners or wiwth regul atory
aut horities.

9. At all times material to this case, Cheryl and Kelly
Sadar (Owners) owned and resided in a hone at 1770 SW30th Pl ace,
Ft. Lauderdal e.

10. Like the other honmes in this nei ghborhood, Omners'
property relied upon an on-site drai nage and sewage system

11. The drainfield at the Owmers' property had been repl aced
in 1988 and had operated wi thout problemuntil Decenber 1998.

12. I n Decenber 1998, Cheryl Sadar called Allstate and asked
the Conpany to "check out"” odors comng fromthe grass | awn on
Omers' property.

13. Pursuant to that request, Petitioner and Dunn visited
the Owners' property.

14. I n January, 1999, Allstate punped the Omers' septic
tank and told Ms. Sadar that if the punping did not work, it
woul d be necessary to replace the existing drainfield.

15. Punping did not work and in March 1999, the Omers
authorized Allstate to replace the existing drainfield with a new
drainfield system

16. Petitioner and Dunn differ fromthe Owmers in their
testinony regarding what, if any, requirenents Allstate sought to

i npose upon the Omers in order to assure that the drainfield to



be installed by Allstate would work properly, and what, if any,
limts the Owmers placed upon Allstate's ability to exercise
prof essi onal judgnent as to where the drainfield should be
i nstal |l ed.

17. For exanple, Petitioner clains that Owers forbade
Al l state the use of the eastern border of Oamers' property because
they wanted to store a boat there. Departnment w tnesses deny that
Omers ever sought to inpose such a restriction

18. The parties al so disagree as to the significance of
certain restrictions which the parties agree were in fact inposed.
For instance, there is no dispute that Owmers were unwilling to
cut down a favorite oak tree, despite Allstate's recommendati on
that they do so. But the parties differ in their recollection of
what, if anything, was said to Owmers about the inpact of that
deci sion upon Petitioner's ability to deliver a working
drai nfi el d.

19. The factual disputes regarding |imtations allegedly
pl aced upon Petitioner by Owmers are resolved in favor of the
Department. Having consi dered the deneanor of the w tnesses
during their testinony, together wwth all of the facts and
ci rcunst ances surroundi ng the dealings of the witnesses, the
under si gned concl udes that Owers placed no restrictions upon
Al state in the performance of its contract, save the requirenent
that the favorite oak tree be left standing. |In that instance,

t he undersi gned concludes that the Owmers testified truthfully



that Allstate informed themthat the new drainfield may need to be
repl aced as soon as a decade after its installation if the oak
tree remai ned, and Omers accepted that particular risk. There
was undi sputed testinony that other honmes in the Omers'
nei ghbor hood have drainfields adjacent to mature oak trees, and
that proximty has never been known to cause a drainfield failure
within nmonths of installation. It is not believable that Owers
allowed Allstate to install a drainfield with know edge t hat
Al |l state expected the systemto fail within nonths if the oak tree
was not renoved

20. Simlarly, there was no evidence, save for the testinony
of Petitioner and Dunn, that Omers ever owned a boat, or had
pl ans to buy one. |Indeed, Gerald Ti mons, who replaced the failed
Al state drainfield with a system which was operating w t hout
probl ens through the date of the hearing, testified that Owmers
made no attenpt to restrict the location of the drainfield, and
that he in fact installed his systemover the eastern border of
the property where Petitioner clainmed Owers had deni ed access.

21. By contract dated March 1, 1999 (Conposite Exhibit 17,
"the contract"). Allstate undertook to provide a new drainfield
to Owmers for the price of $2,300. 00.

22. Pursuant to the contract, Petitioner undertook to
provi de the Departnent with information required to secure

necessary Departnent permts.



23. In the permt application, Petitioner msrepresented the
condition of the ground below the drainfield as having suitable
soil conditions for the proposed worKk.

24. In fact, the opposite was true. The presence of the
pre-existing drainfield rendered the site unsuitable and indeed,
dooned to fail.

25. The site evaluation provided by Petitioner represented
an adequate anount of sand in the drainfield area and an observed
wat er table depth of 48 inches bel ow the existing grade.
Unrebutted expert testinony denonstrates that these
representations could not possibly have been true, due to the
presence of the pre-existing drainfield which Petitioner failed to
excavate prior to installing a new systemdirectly on top of the
pre-existing drainfield.

26. Petitioner testified that she personally probed five
feet down the center of the area where the Allstate drainfield was
to be placed but found no sign of the pre-existing drainfield
whi ch was there.

27. This testinmony is belied by the nore credible the
testinmony of the Departnent's experts, who agreed that if
Petitioner's account of her probe were accurate, the pre-existing
drainfield woul d necessarily have been di scovered.

28. Petitioner's permt application inaccurately represented
t he anobunt of avail able space for the installation of a drainfield

as being limted to 375 square feet.



29. In fact, the owners' property would accommbdate a 523
square foot drainfield.

30. The separation between the bottomof the Allstate
drainfield systemand the water table depth required for the
conpetent installation of a drainfield was not net by Petitioner.

31. The parties expended a great deal of tine establishing
the hard feelings between Owmers and Al |l state and bet ween
Department officials and Allstate, particularly its owner Dunn.
Wtnesses aligned with both sides testified at I ength to various
i nci dents of boorish behavior by Allstate enpl oyees and by the
Onner s.

32. Simlarly, there appears to be a history of distrust
bet ween at | east sone Departnent officials and Dunn, which was
exacer bat ed between Novenber 1999 and March 2000, when the efforts
by the Departnent to nediate the di spute between Allstate and
Omers were unsuccessful.

33. Unquestionably, relations between Allstate and Oaners
deteriorated rapidly upon the failure of the drainfield, but the
vari ous exchanges of angry words and the Departnent's unsuccessful
effort to persuade Allstate to partially conpensate Oamers have no
rel evance to the question of whether Petitioner did or did not
commt the violations alleged in the Adm nistrative Conpl aint, and
have not been considered by the undersigned in resolving those

i ssues.
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34. In this case, Allstate did not provide Owmers wth a
witten guarantee of its work, and there is no | egal requirenent
that it do so.

35. Neither did Allstate provide Omers with any witten
di sclaimers or instructions for using the system or warnings that
certain types of activities would cause the systemto fail.

36. Allstate conpany policy permts the installation of
drainfield systens even in cases where Allstate believes the
systemis not |likely to work.

37. The Petitioner's installation was conpleted in March
1999 and Omers paid Allstate the $2,300.00 contract price.

38. Beginning in the fall of 1999, Omers began to
experience problens with the Petitioner's drainfield.

39. Owmwners contacted Allstate, which rejected Omers'
request that it take corrective action.

40. Owners also contacted the Departnent, which nmade efforts
to nedi ate between Omners and All state.

41. The evidence is inconclusive as to why the Departnent's
medi ation efforts failed.

42. At one point, Allstate seened agreeable to making a
partial refund to Omers, but later Dunn changed his m nd.
However, Allstate and Petitioner have always asserted that the
failure of the drainfield was entirely the fault of the Oaners.

43. I ndeed, throughout the history of Allstate's dealings

wi th Omers, throughout the final hearing and in Petitioner's
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proposed Recommended Order, Petitioner has offered a variety of
theories as to why her work failed. One suggestion was that the
use of a | awnmower contributed to the drainfield' s failure.
Petitioner also insisted that Owers used too nuch water, causing
hydraulic overload and precipitating the failure of Petitioner's
system Petitioner asserts that Owmers' water usage increased by
8.85 percent from March 1999 when Petitioner's system was
installed to Novenber 1999, when the system began to fail. And in
its Proposed Recormmended Order, Petitioner asks for the first tinme
that the undersigned take judicial notice that on
Cctober 19, 1999, Hurricane Irene "swept through the Fort
Lauderdal e area", |eaving substantial rainfall-related danage in
its wake; however, no evidence was offered |inking the rains of
Hurricane Irene to Owmers' drainfield failure.

44. The unani nous wei ght of expert opinion, save that of
Al l state's owner Dunn, is that the various theories advanced by
Petitioner as reasons for the failure of her work--singly or in
conbi nation--are insufficient to explain the sequence of events at
the Omers' property as it relates to the problens they
experienced with the Allstate drainfield system

45. By March 2000, it was clear that the Allstate-installed
drainfield had failed. Jerry's Septic Tank Service and its owner,
Cerald Ti mons, were engaged by the Owmers to eval uate the

situation and nmake necessary repairs.
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46. A repair permt was issued to Jerry's by Departnent on
March 13, 2000, and work was conmenced.

47. A nost imrediately it becane apparent that an old
drainfield was | ocated i medi ately beneath the Petitioner's
drai nfi el d.

48. Jerry Timmons i mediately called Owmers to notify them
of this finding.

49. Owners, in turn, called Departnent official Jay
Morgenstern to advi se of Timmons' discovery.

50. Allstate was also infornmed of the discovery of the
preexi sting drainfield.

51. Petitioner and Dunn each conversed with Jerry Ti nmons
about the pre-existing drainfield adjacent to the Allstate
drai nfiel d.

52. At all tines after Allstate was notified of the failure
of its system Allstate and Petitioner continued to naintain that
the failure was the fault of the Owmers, not Allstate, and that
the preexisting drainfield either was not there in March 1999 or
was not discoverable by Al state.

53. Mdrgenstern personally conducted an inspection and
verified Timons' finding that old drainfield material was clearly
vi si bl e.

54. Thereafter, the Departnent issued the Ctation for

Vi ol ati on.
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55. The services provided by Petitioner in March 1999,
constitute an inproper and inconplete repair and installation.

56. The inproper, inconplete services provided by Petitioner
in March 1999, resulted in Owers being required to expend
$2,800.00 for the services of Jerry's Septic Tank to excavate the
pre-existing drainfield, along with the defective Allstate system
and to provide a functioning septic tank system in addition to
the $2,300.00 previously paid to All state.

CONCLUSI ONS OF LAW

57. The Division of Adm nistrative Hearings has jurisdiction
over the subject matter and parties pursuant to Section 120.57(1),
Florida Statutes. The parties were duly noticed for the forma
adm ni strative hearing.

58. The Departnent is statutorily enpowered, pursuant to
Sections 381. 0065 through 381. 0067, Florida Statutes, and Chapter
489, Part 111, Florida Statutes, to regulate the installation of
septic systens, such as Allstate's, and those persons, |ike
Petitioner, who install such systens.

59. Pursuant to Section 381.0065(3)(a), Florida Statutes,
the Departnent has "[a]dopt[ed] rules to adm ni ster Subsection
381. 0065-381. 0067." These rules include Rule 64E-6.022(1)(p),
Florida Adm nistrative Code, which provides that gross negligence,
i nconpet ence, or m sconduct which causes nonetary or other harmto
a custoner, or physical harmto any person nmay be puni shed on

first violation by a $500 fine and 90-day suspension, and Rul e
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64E- 6. 022(1) (p), which provides that "installation, nodification,
or repair of an on-site sewage treatnent and di sposal systemin
viol ation of the standards of Section 381.0065 or Section
381. 00655, Florida Statutes, or Chapter 64E, Florida
Adm ni strative Code, may be punished on first violation with a
fine of $500.00 per specific standard viol at ed.

60. Proof greater than a nere preponderance of the evidence
must be submtted in order for the Departnent to inpose a fine
upon the contractor. Cear and convincing evidence is required.

See Departnent of Banking and Fi nance, Division of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d 932,

935 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987);

Section 120.57(1)(h), Florida Statutes ("Findings of fact shall be
based on a preponderance of the evidence, except in penal or
i censure disciplinary proceedi ngs or except as otherw se provi ded
by statute.").

61. "[C]lear and convincing evidence requires that the
evi dence nmust be found to be credible; the facts to which the
W tnesses testify nust be distinctly renenbered; the testinony
must be precise and explicit and the witnesses nust be lacking in
confusion as to the facts in issue. The evidence nust be of such
wei ght that it produces in the mnd of the trier of fact a firm
belief or conviction, wthout hesitancy, as to the truth of the

al | egati ons sought to be established.” 1In re Davey, 645 So. 2d
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398, 404 (Fla. 1994), quoting, with approval, from Slonmowitz v.

Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

62. The record evidence in this case clearly and
convincingly establishes that, as alleged in the Adm nistrative
Conpl aint, Petitioner acted in violation of the |law by installing,
in a grossly negligent or inconpetent manner, a drainfield on
Owners' property which caused nonetary harmto the custoner, and
by installing, nodifying or repairing Omers' on-site sewage
treatment and di sposal systemin violation of the basic standards
set forth in Section 381. 0065 or 381. 00655, Florida Statutes, and
Chapter 64E-6, Florida Adm nistrative Code.

63. There is clear and convinci ng evidence that by reason of
Petitioner's gross negligence, gross inconpetence, or gross
m sconduct in connection with Owers' project, Omers suffered no
| ess than $2,800.00 in direct nonetary harminasmuch as the
drainfield Petitioner installed was substantially undersized and,
far nore significantly, was installed directly atop a pre-existing
drainfield, creating a situation in which, according to unrebutted
expert testinony, failure was the only possible outcone.

64. Petitioner asserts her opinion, and that of her expert,
who is also her enployer and the owner of Allstate, that various
things the Owmers did or did not do caused the systemto fail.
Department's experts refuted each of these self-serving opinions,
and testified with certainty that none of the errors or om ssions

all eged by petition, even if true, would have caused the situation
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experienced by the Omers. Rather, they were clear and convincing
in their opinion that the installation of the Allstate drainfield
directly atop the preexisting drainfield inevitably led to the
failure of Petitioner's drainfield, and that Petitioner could have
and shoul d have di scovered the preexisting drainfield in the
conpetent exercise of her duties as a septic tank contractor.

64. Petitioner's lack of candor and unw |l ingness to take
responsibility for her substandard work nore than warrants the
i mposition of the $500.00 fine sought by the Departnent for each
all eged Rule violation.

65. I n her post-hearing subm ssion, Petitioner renewed her
prehearing ore tenus for summary judgment, based upon her
contention that Rule 64E-6.015(7) requires entry of judgnent for
Petitioner. The undersigned has carefully considered Petitioner's
| egal argunent on this point and finds it wthout nerit.

Petitioner cites this section for the proposition that septic tank
contractors are not required to renove a preexisting drainfield.
Yet the unrebutted expert testinony conclusively denonstrates that

removal of a preexisting drainfield is a sine qua non of conpetent

drainfield repair or replacenent, and any |licensed contractor
woul d know it.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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RECOMVENDED t hat the Departnent enter a final order finding
Petitioner guilty of the unlawful conduct alleged in the
Adm ni strative Conplaint and disciplining her therefor by fining
her in the total armount of $1, 000. 00.

DONE AND ENTERED this 19th day of Gctober, 2000, in

Tal | ahassee, Fl ori da.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www., doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 19th day of OCctober, 2000.

COPI ES FURNI SHED:

Judith C. Elfont, Esquire

Departnent of Health

2421- A Sout hwest Si xth Avenue

Fort Lauderdale, Florida 33315-2613

WIlliamE. Stacey, Jr., Esquire
320 Sout heast 9th Street

Post O fice Box 460053

Fort Lauderdale, Florida 33346

Theodore M Henderson, Agency Cerk
Department of Health

4052 Bal d Cypress \Way

Bin A-02

Tal | ahassee, Florida 32399-1703
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WIlliam W Large, Ceneral Counsel
Departnent of Health

4052 Bal d Cypress \Way

Bin A02

Tal | ahassee, Florida 32399-1701

Dr. Robert G Brooks, Secretary
Departnent of Health

4052 Bal d Cypress \Way

Bi n AOO

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |

issue the final order in this case.
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